A & 


JOURNAL 


OFFICE OF THE JUDGE ADVOCATE GENERAL OF THE NAVY + WASHINGTON, D. C. 


SEPTEMBER 1950 


GENERAL AND SPECIFIC CHARGES CDR L. V. Castro, USN 
CIRCUMSTANTIAL EVIDENCE CDR P. E. Cherry, USN 


* * * 


UNIFORM CODE OF MILITARY JUSTICE 


The Law Officer CAPT J. E. Stauffer, USMC 
Forcing a Safeguard 1ST LT A. B. Moritz, USMC 


TABLE OF RELATED PROVISIONS 
UCM] to AGN 


NAVEXOS P-523 





A gt 


JOURNAL 


fi. 


OFFICE OF THE JUDGE ADVOCATE GENERAL OF THE NAVY - WASHINGTON. D ¢ 





Published monthly by the Judge Advocate General of 
the Navy in the interest of true justice. The mission of 
the JAG JOURNAL is to promote legal forehandedness 
among naval personnel charged with the administration 
of naval law. The goal to be attained through this un- 
official medium of instruction and review for those un- 
trained or trained in law is the clear understanding of 
the basic laws governing Navy life and of the rights and 
obligations of naval personnel. 

The editorial policy has been established as one of in- 
formality, to insure that articles are presented in inter- 
esting form. Its pages are citable in Navy judicial pro- 
ceedings and will be accorded such weight as the respective 
courts may determine, when unsupported by official re- 
ports of cases referred to therein. Court Martial Orders 
and opinions of the Judge Advocate General remain as 
the Navy’s official sources of precedent, binding upon 
courts as such. 

Views on controversial topics expressed herein by in- 
dividual duthors must be construed as being their own 
personal views, not necessarily bearing the endorsement 
or approval of the Navy Department or of the Judge 
Advocate General. 





The printing of this publication has been approved by 
the Director of the Bureau of the Budget, 13 July 1948. 





RADM. G. L. RUSSELL, USN 
Judge Advocate General of the Navy 


CAPT. E. BE. WOODS, USN 
Assistant Judge Advocate General of the Navy 





COMDR. T. F. RYAN, USNR 
Editor 


CAPT. B. A. GOEWEY, USMC 
Associate Editor 





For sale by the Superintendent of Documents, 
U. S. Government Printing Office, Washington 25, D. C. 
Price 10 cents, $1.00 per year, $1.35 Foreign 


CIRCUMSTANTIAL 
EVIDENCE 


By CDR P. E. Cherry, USN 


S A MATTER OF COURSE, and from 
necessity, all evidence must be either direct or 
circumstantial. When we speak of a fact as “es- 
tablished by direct or positive evidence”, we mean 
that it has been testified to by witnesses as having 
come under the cognizance of their senses, of the 
truth of which there seems to be no reasonable 
doubt or question. When we speak of a fact as 
“established by circumstantial evidence”, we mean 
that the existence of it is fairly and reasonably 
to be inferred from other facts proved in the case. 
Circumstantial evidence has been often referred 
to as being inferior, in cogency and effect, to direct 
evidence. No greater degree of certainty of proof, 
however, is required where the evidence is all cir- 
cumstantial than where it is direct, for in either 
case the court must be convinced of the prisoner’s 
guilt beyond a reasonable doubt. Courts are 
bound by their oath to base their findings upon the 
evidence, and the law makes no distinction between 
direct evidence of a fact and evidence of circum- 
stances from which the existence of the fact may 
be inferred. The conclusion that circumstantial 
evidence is of an inferior type is, consequently, 
not warranted. (Underhill 4th ed, sec. 16.) 

The prosecutor who rests his case solely on cir- 
cumstantial evidence cannot, however, ignore the 
fact that prejudice against a conviction based 
solely on such evidence may be encountered. Nor 
can he disregard the very proper limitations on 
the inferences which may be drawn from circum- 
stantial evidence, or the fact that such evidence 
should be weighed with great care and caution. 

The criminal, whenever it is possible, will en- 
deavor to perform his nefarious deeds in secrecy 
and where no eye witnesses are present to behold 
him. He will choose the time and occasion which 
are most favorable to concealment and sedulously 
scheme to render detection impossible. It follows, 
therefore, that in the overwhelming majority of 
cases, the prosecutor must, in varying degrees, rely 
on circumstantial evidence. In many cases, this 
will be the only evidence available to him. The 
question, therefore, of the inferences which may 
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be drawn from circumstantial evidence becomes 
one of prime import. 

In developing a case based solely on circum- 
stantial evidence, it is important to understand 
thoroughly the value of circumstantial evidence 
and its particular merit in establishing certain 
facts. That circumstantial evidence does possess 
very cogent qualities to either prove or disprove 
certain facts is indicated in the writings of many 
distinguished jurists, who have pointed out the 
merit of this type of evidence and, in many in- 
stances, its superiority over direct or testimonial 
evidence. 

Perhaps the following anecdote, recounted in 
217 Fed. (Dec. 24, 1914 fly leaf), and often men- 
tioned, illustrates in its simplest form the danger 
lurking in testimonial evidence and aptly dem- 
onstrates the value and superiority in many re- 
spects of circumstantial evidence: “I had a colored 
woman before me today as a complaining wit- 
ness, said Judge Mulqueen. She had a man held 
for trial by a city magistrate on a charge that he 
attacked her with a pair of scissors. ‘He mought 
near gouge muh eye out jedge’, she said to me. 
‘Jes come at me like a lion, he did, a-roarin, suh. 
He poke me in the face with them scissors, jedge, 
not once, but four or five times. He jes cut up muh 
face lak if it was a yard of ribbon, jedge. The 
magistrate what held him to dis heah court says 
he nevah did hear tell of no more dangerous man’. 

“Then I looked her over. She had a wide 
smooth, yellow face that didn’t have a mark on it. 
I told her to repeat her story, and she went all over 
it again, telling how the man had slashed her face 
with that pair of scissors. 

“*But, Madam’, I said, ‘there isn’t-a mark on 
your face’. 

“ *Marks’, said she indignantly, ‘marks!’ What 
I care for marks, lemme ask you dat? I got wit- 
nesses, I tell you.” 

The value of circumstantial evidence in the 
anecdote related is at once apparent. The value 
of such evidence is not, however, always so obvi- 
ous and so striking in its illustration. It is at- 
tempted, therefore, to set forth herein some of 
the advantages of circumstantial evidence. Be- 
fore relating these values, it is necessary to inject 
a caution. 

In the course of an arduous trial and in the 
enthusiasm of casting doubt upon the testimony 
of an adverse witness by the proof of contradic- 
tory circumstances, attorneys are frequently prone 


to refer to circumstances as affording inflexible 
proof. This is further amplified by reference to 
the fact that witnesses may be mistaken or cor- 
rupted, but circumstances can neither lie nor be 
corrupted. From this, the attorney would draw 
the conclusion that cirewmstances never lie. Ad- 
mitting the inflexible proof from circumstances, 
it must still be remembered that circumstances and 
facts of every kind must be proved by human tes- 
timony and that although the “circumstances can- 
not lie”, the narrators of them may. With this 
caution, some of the more obvious instances in 
which circumstantial evidence may be used to ad- 
vantage follow. 

A. A single circumstance when considered alone 
may mean very little. This same circumstance, 
however, when considered together with other cir- 
cumstances which are related and closely con- 
nected with each other may, when so considered 
as a body, carry an overwhelming conviction of 
the inference gathered from a consideration of all 
the circumstances considered as a whole. For ex- 
ample: A’s secretary B was found dead in her 
apartment as the result of a 38 caliber pistol wound 
through the heart. The time of death was esti- 
mated at between 7:00 p.m. and 8:00 p.m. The 
fact that upon leaving the office at 5:00 p. m. the 
same day, she was seen to enter A’s car upon his 
offer to drive her home may, standing alone, mean 
little. This same circumstance when considered 
in connection with the fact that (1) A had been 
carrying on a clandestine affair with his secre- 
tary; (2) that she had recently threatened to ex- 
pose this relationship to A’s wife upon his at- 
tempting to break off the relationship; (3) that A 
did not arrive at his home until about 8:00 p. m.; 
and (4) that a .38 caliber pistol belonging to A 
and seen by the maid at his home several days 
previously had disappeared from its normal place 
and could not be located, may together carry an 
overwhelming inference that A shot his secretary. 

B. It is always possible that a single witness 
giving direct testimony as to the crime may have 
fabricated his testimony because of interest, prej- 
udice, or bribery. It is impossible, of course, for a 
variety of witnesses describing a variety of cir- 
cumstances to concert a story so as to impose a 
fabrication upon the court. For example: In the 
above instance, the circumstances would be at- 
tested by (1) the witness who overheard A offer to 
drive B home; (2) the witness who saw B leave 
in A’s car; (8) letters or other evidence that B 
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had threatened A with exposure; (4) the maid 
who noted the time of B’s arrival home and also 
the previous location of the pistol. 

C. There are many circumstances that are so 
well known and understood that Human experi- 
ence and understanding unavoidably lead to the 
conclusion or inference to be drawn therefrom. 
For example: When footprints are discovered 
after a recent snow, it is certain that some ani- 
mated being has passed over the snow since it fell. 
It was likewise apparent to Robinson Crusoe when 
he discovered a naked human footprint, not made 
by him, in the sand of his deserted island, that 
some other human had visited his island. Since 
he knew that the only other inhabitants of these 
islands were cannibal tribes, he trembled in fear 
upon seeing the footprint. No pondering of the 
legal inferences was required to confirm his fears. 

D. The testimony of an adverse witness may be 
most damaging to your case. On the other hand, 
testimony of a witness favorable to your case may 
be most helpful. In either event, it is important 
to establish the truth or falsity of such testimony. 
This may frequently be done by proof of a single 
pertinent circumstance. For example: In the 
murder instance previously related, if at the trial 


A had produced an acquaintance as an alibi wit- 


ness who claimed he was walking along the street 
in front of B’s apartment when A and B drove 
up; that B left A’s car after which A offered him 
a ride and that thereafter A was in his company 
until he left for home a short while before 8: 00 
p.m. The single circumstance that the street in 
front of B’s apartment was under repair and 
barricaded to all traffic on this date would, at once, 
cast serious doubt upon the truth of the testimony 
of this witness. 

E. There are many circumstances which may be 
established with such certainty as to leave no pos- 
sibility of doubt or challenge as to the circum- 
stance itself. Circumstances of this nature are, 
in many instances, far superior to the testimony 
of a direct witness to the incident. For Exam- 
ple: If the issue in an automobile collision is 
whether A was, at and prior to the collision, driv- 
~ ing to the left of the center of the road. It would 
not matter how many eye witnesses testified that 
A was to the right of the center since their tes- 
timony would be of little weight as against the 
circumstance that A’s car had left tire and skid 
marks imbedded in the roadway and extending up 
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to the point of impact, which marks were well to 
the left of the center of the roadway. 

Any discussion of the relative merits of circum- 
stantial evidence and direct evidence will, of 
course, point, or high-light, the strong qualities 
of the one type as compared to the weaker quali- 
ties of the other. It is not the purpose of this 
discussion to advocate the use of either type of 
evidence in preference to the other. We can at- 
tempt only to show how you can make proper use 
of circumstantial evidence and how you can get 
the greatest value out of it. 

It cannot be denied that the direct testimony of 
a creditable witness of impeccable credibility, who 
is unbiased and who witnessed the crime, presents 
superior evidence which can scarcely be chal- 
lenged. This is particularly true from a stand- 
point of convincing the court, for in this instance 
the court has only to determine the credibility of 
the witness before it makes its findings of fact. 

As we have seen, the advantages of circumstan- 


tial evidence are that as the evidence commonly | 


comes from several witnesses and different sources, 
a chain of circumstances is less likely to be falsely 
prepared and arranged, and, consequently, false- 
hood and perjury are more likely to be detected 
and fail of their purpose. The fact that the 
strength of circumstantial evidence rests upon a 
variety of facts and circumstances gives rise to 
a notable weakness to be encountered in the use 
of such evidence. This weakness occurs because 
the court must, in addition to weighing the evi- 
dence as to the facts, draw just conclusions from 
them. In doing this, the court may be led by 
prejudice, or partiality, or by want of due delib- 
eration and sobriety of judgment, to make hasty 
and false deductions, a source of error not existing 
in the consideration of positive evidence. 

The crux, therefore, of a consideration of the 
value of circumstantial evidence lies in study of 
the inferences which a court may draw therefrom. 
It has been stated frequently that for circumstan- 
tial evidence to constitute sufficient proof, the cir- 
cumstances must be consistent with each other, and 
taken together, they must point surely and un- 
erringly in the direction of guilt. (Underhill’s 
Criminal Evidence, 4th Ed., sec. 18). All facts 
and circumstances taken together as proved must 
not only be consistent with the inference that the 
accused is guilty, but they must at the same time be 
inconsistent with the hypothesis that he is inno- 
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cent, and with every other rational hypothesis. 
Mere suspicions, probabilities, or suppositions do 
not warrant a conviction. C. M. O. 8-1948-242. 

In connection with circumstantial evidence, the 
courts have often instructed the jury that in- 
ferences cannot be based on inferences to prove 
guilt. This principle was stated in C. M. O. 
2-1938-8, citing Green v. U. S., 25 Fed. 2nd 49, 
and this is the rule followed in the Navy. In the 
opinion of this writer, the bare statement that 
an inference may not be based upon an inference 
is not a realistic approach to the problem. The 
principle has often been severely attacked. A con- 
trary view has been stated by Wigmore 3rd Ed., 
sec. 41, wherein the rule was criticized as being 
unsound in logic and unsustained by practical 
consideration. A similar view is expressed in 
Greenleaf Vol. 1, sec. 14, and the rule was repu- 
diated in 1926 in FZ. F. Wood Lumber Co. v. An- 
derson, 9th C. C. A., 81 Fed. 2nd 948. 

The widely publicized case of State of New 
Jersey v. Bruno Hauptmann, 115 NJL 412, 180 
Atl. 809, is referred to in Wigmore, Vol. 1, page 
437, as illustrating the principle of drawing, re- 
spectively, successive inferences leading to an ulti- 
mate conclusion. The prosecution in this case 
proved the following three distinct primary facts: 
(1) discovery in defendant’s garage of a large 
portion of the ransom money which had been paid 
by the child’s father for the return of his kidnapped 
son; (2) close similarity between handwriting in 


- the ransom notes and the admitted handwriting of 


the defendant; and (3) similarity in shape and 
texture of some of the wood used in the construc- 
tion of the ladder found, on the night of the kid- 
napping, leaning against the window of the nursery 
from which the child had been kidnapped to wood 
found in the defendant’s home. From primary 
fact (3), for example, the following four facts, 
as successive inferences from the primary 
fact, were drawn: (a) the ladder was in part con- 
structed of wood belonging to or accessible to the 
defendant; () the man who had access to that 
wood constructed or caused to be constructed that 
ladder; (c) the constructor of that ladder took it 
to the Lindbergh home and used it to enter the 
window of the nursery where the child slept; (d) 
the man who entered the window from that ladder 
kidnapped the child. From these four inferences 
drawn successively from primary fact (3), plus 
the additional fact that the body of the child was 
later found bearing evidence of violent death, the 





jury inferred that the defendant was the child’s 
murderer. Likewise, from primary fact (1) and 
primary fact (2), respectively, successive infer- 
ences were drawn, leading to the same ultimate 
conclusion as to defendant’s guilt of the crime 
charged. 

It would appear that, while many courts are 
prone to state that an inference may not be based 
upon an inference, in reality inferences are, 
in everyday practice, based upon inferences. Per- 
haps the opinion stated in New York Life Ins. Co. 
v. McNeely ( Ariz.) 79 Pac. 2nd 948, with reference 
to civil cases, does offer a way of avoiding the fal- 
lacy of rejecting an inference upon an inference. 

“We think that this is the true meaning of the 
‘inference upon inference’ rule in civil cases 
is borne out by a careful analysis of a majority of 
cases in which it has been applied, and that the 
courts do not mean that under no circumstances 
may an inference be drawn from an inference, but 
rather that the prior inferences must be established 
to the exclusion of any other reasonable theory 
rather than merely by a probability, in order that 
the last inference of the probability of the ultimate 
fact may be based thereon.” é 

In accord with the foregoing, circumstantial evi- 
dence has been described by Greenleaf as being 
of two kinds: namely, certain, or that from which 
the conclusion in question necessarily follows ; and 
wncertain, or that from which the conclusion does 
not necessarily follow, but is probable only, and is 
obtained by a process of reasoning. Thus, if a 
person is found dead with a recent mortal wound 
and the mark of a bloody left hand upon the left 
arm, it may be concluded that the person once 
lived and that another person was present at or 
since the death. So far the conclusion is certain 
but whether the death was caused by suicide or 
murder, or that the mark of the bloody hand was 
that of the assassin are conclusions that do not 
necessarily follow. 

Applying the rule previously stated, there would 
appear to be no objection to basing an inference 
upon a conclusion or inference of the first class, 
that is, where the conclusion or inference neces- 
sarily follows. There would, however, be serious 
objection to basing an inference upon a conclusion 
or inference of the second class; that is, where the 
prior conclusion or inference does not necessarily 
follow. In this latter instance, the prohibition 
against basing an inference upon inference does 
properly apply. 
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Because of the intricate problems relative to 
drawing a conclusion or inference which is not 
certain but based on reasoning, it is well to con- 
sider thoroughly the many dangers lurking in a 
case based upon such conclusions. 

By the very fact that circumstances and facts 
must be interpreted, it is evident that it requires a 
higher degree of intelligence to reason regarding 
facts and circumstances than it does to believe or 
not believe oral witnesses. The value of circum- 
stantial evidence, therefore, depends to a very large 
degree upon the clearness with which it is pre- 
sented and the intelligence of those to whom it is 
addressed. To stupid observers, it means little 
because the drawing of more than the simplest in- 
ferences is beyond their power, while to intelligent 
observers, it often is conclusive proof against every 
kind of opposition. 

A thorough knowledge or study of the intelli- 
gence of the jurors or members of a court martial 
may assist the prosecutor in evaluating their abil- 
ity to understand the inference which he thinks 
the court should draw. A court martial is com- 
posed of a select group of highly trained officers; 
accordingly, the problem is not as acute with the 
prosecutor before a court martial as is the case 
before a jury which may consist of persons from 
all works and stations in life and of varying de- 
grees of training, education and intelligence. In 
any event, the facts should be presented as clearly 
and simply as possible so that they indicate the 
inference sought to be drawn therefrom. 

A few of the more common instances of the use 
of circumstantial evidence to prove capacity, 
knowledge, plan, intent, etc., follow. 

In showing design or plan, a person’s conduct is 
the chief source of circumstantial evidence. Con- 
duct which may be significant are: the acquisition 
or possession of tools or other means of action; 
lying in wait; making inquiries about or experi- 
menting on an act of the same kind in question. 
Habit or custom may be evidenced by repeated 
acts under similar conditions. 

Motive, emotion, malice, feeling or passion may 
be evidenced by (1) circumstances tending to ex- 
cite such an emotion, (2) conduct exhibiting it, 
(3) prior or subsequent existence of the emotion. 

Evidence to prove knowledge, belief, or appre- 
hension of hurt on the part of the accused who 
claims to have acted in self defense may be shown 
by the character of the deceased or by threats made 
against the accused. Consciousness of guilt may 


6 


be evidenced by concealment of fruits of crime, 
false statements, fabrication of evidence or by 
flight. 

Other similar crimes or misconduct may be evi- 
dence of knowledge, intent, plan, etc. As an ex- 
ample, while hunting, A fires his gun and a 
shot whizzes by B’s head. The explanation that 


-this was accidental is accepted in the absence of 


circumstances indicating otherwise. However, if 
this happens again, and if on a third or subsequent 
occasion A shoots B, it is natural to infer that he 
shot him deliberately. This inference is based 
on the doctrine of chances, i. e., that the chances of 
three successive accidental or innocent shots are 
extremely small. 

While it may often appear to the prosecutor that 
the inferences should be readily apparent, it is 
still well to consider some of the instances in which 
the court has failed to accept an inference. 

In a court martial proceedings in 1930, two ac- 
cused were charged with robbery, the evidence in- 
dicating that two men in blue enlisted naval uni- 
forms robbed A of her pocketbook. The defense 
undertook to prove an alibi. Hence, the identity 
of the two accused was an issue. In order to es- 
tablish the identity of the accused and his connec- 
tion with the robbery, the judge advocate offered 
in evidence a compact which was in the pocket- 
book taken and which was later found in the locker 
of the accused. The court refused to admit this 
compact in evidence on the ground that it was 
immaterial. Upon review in the Navy Depart- 
ment comment was made, that evidence that the 
compact in question was found in possession of the 
accused would certainly have shown a circum- 
stance tending to connect accused with the robbery 
and its admissibility was too well settled to need 
citation of authority. C.M O. 4-1930 page 8. 

Similarly, in another case, the court, after listen- 
ing to the testimony of the first eye witness to 
the occurrence, who, in a case of manslaughter 
by drowning, had testified that he had seen the 
victim strike the water and that he had not been 
seen since, sustained a motion by counsel to strike 
on the ground that the corpus delecti had not been 
independently established by direct evidence. 
Carried to its logical conclusion, it would have 
meant that no testimony could have been intro- 
duced in this case since the body was never re- 
covered. This ruling was, of course, erroneous 
as the court itself later recognized by its action 
in refusing to sustain further motions of this kind 
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in connection with the testimony of later wit- 
nesses. C. M. O. 12-1921-7. 

Circumstantial evidence is often referred to as 
a chain in which every fact or circumstance in a 
body or mass of evidence is connected with and 
dependent on every other circumstance. This is 
a common fallacy and is embodied in the follow- 
ing argument frequently resorted to by defense at- 
torneys. A chain of circumstantial evidence is 
said to be no stronger than its weakest link. A 
statement with a very different import, but more 
nearly true in most cases is that a cable of circum- 
stantial evidence is as strong as the combination of 
all its strands. 

It is common practice of defense attorneys in 
attempting to defeat proof in any matter to find 
the weakest element in the proof and then assume 
that all the other elements are dependent upon 
it. Of course, when several circumstances are all 
dependent upon one other definite circumstance, 
and that circumstance is weak, then the evidence 
may be properly described as a chain with a weak 
link. The common assumption that evidence is 
always a chain is not justified. In many cases 
what are called the weak links can be eliminated 
and yet the main bulk of proof will stand. In 
these instances, the weaker circumstances are 
merely confirmatory, but in combination with 
stronger circumstances all together may form ir- 
resistible proof. 

Knowledge of this common fallacy regarding 
this method of measuring evidence by its weakest 
element furnishes a warning to the trial attorney, 
in sifting and selecting the evidence, not to in- 
clude that which is vulnerable, since it is inevitable 
the chain argument will be used. This is not in- 
tended to advise that the prosecutor should with- 
hold from the court evidence which might indi- 
cate the innocence of the accused. Consideration 
of the responsibility of the prosecutor not to with- 
hold such information does not mean that where he 
has access to two similar circumstances, one carry- 
ing a strong inference of guilt and the other a 
much weaker inference, he is bound to weaken his 
case by presenting that circumstance from which 
the inference is relatively weak. 

In the foregoing paragraphs, it has been at- 
tempted to present for the prosecutor a few con- 
siderations in connection with the use of circum- 
stantial evidence. It may be said in conclusion 
that the proper use of circumstantial evidence of- 
fers in many instances not only a means of con- 





firming a case based upon direct testimony but of 
presenting: a strong and persuasive case based 
solely thereon. The prosecutor should not be hes- 
itant in presenting a case based solely on such evi- 
dence but, of necessity, he must be thorough in his 
preparation and he should be wary and on guard 
for the pitfalls which may be encountered. 


UNIFORM CODE 
The Law Officer 


By CAPT J. E. Stauffer, USMC 


HILE THE ASSIGNMENT of a law 
officer to assist general courts is an innova- 
tion in the field of naval jurisprudence, it has, how- 
ever, been a long-established requisite in the gen- 
eral court martial procedure of the Army. How- 
ever, several differentiating factors do exist be- 
tween the prior use of the law officer in the Army 
general court martial and the use decreed for the 
future by the Uniform Code. 

An analysis of the distinguishing factors eer 
try to clarify the function of the law officer. 
First, the law officer of an Army GCM is referred 
to in the Army Manual for Courts Martial as a 
law member. In addition to fulfilling his respon- 
sibility as legal consultant to the court by ruling 
on interlocutory questions and “charging” the 
court, he can retire with the court and act as a full 
member. He is permitted to make any pertinent 
statement, and also to vote on the findings and 
sentence. 

This provision was objected to by several wit- 
nesses nationally prominent in the field of non- 
military jurisprudence, when called before the 
Committee on Armed Services of the House of 
Representatives to expound their legal viewpoints 
about the then tentative Uniform Code. Their 
primary objection to allowing the law officer to 


retire, deliberate and vote with the court was that | 


the law officer would become practically a profes- 
sional juryman. Professor Edward Morgan, Jr., 
of the Harvard University Law School, when 
called before the committee, expressed his belief 
that “the Rescue jurymen are usually the 
convicting jurymen.” 

In accordance, apparently, with the views ex- 
pressed, the Uniform Code passed as Public Law 
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506 by the 81st Congress contains in Article 26 (b), 
a complete deviation from the Army precedent 
and provides that “the law officer shall not consult 
with the members of the court, other than on the 
form of the findings as provided in Article 39, 
except in the presence of the accused, trial coun- 
sel, and defense counsel, nor shall he vote with 
the members of the court.” 

It is obvious from a study of the Code, itself, 
and of the House and Senate hearings on the sub- 
ject, that the law officer was intended to be placed 
in the semblance of a civilian judge as far as prac- 
ticality dictates. He is to rule with finality on any 
interlocutory questions raised by the court, in- 
struct the courts in the elements of the offense, 
and finally to “charge” the court. Thus, when the 
court retires to deliberate it will be like a jury, 
guided by the “charge” and by the law as outlined 
by the law officer in open court. The “charge” is 
a complete instruction given to the court on the 
elements of the offense, on the presumption of 
innocence, reasonable doubt, etc., and will be 
placed verbatim on the record in open court. 

It is the writer’s opinion, however, that the pro- 
vision barring the law officer from closed sessions 
will not accomplish all that could be desired. 
There is a chance of misconception of the law in 
the case or a mistaken application of it by the 
court in its deliberations. From the accused’s 
standpoint, it is clear that the presence of the 
law officer in closed session of the court would 
be a marked advantage in many cases. This as- 
sumes, of course, that the law officers would, uni- 
versally, rise above Professor Morgan’s feared 
“professional jurymen,” and would possess the 
legal attributes necessary to steer him away from 
any pro-conviction tendency. Additionally, it is 
to be noted that if the court in closed session de- 
sires additional legal advice relevant to the charge 
or to questions of law involved, it can request 
clarification by the law officer in open court and 
in the presence of the trial and defense counsel. 
This will follow procedure in civilian courts, 
wherein the jury comes out for further instruc- 
tions from the presiding judge. 

Secondly, it should be noted purely for inform- 
ative value that prior to 1948 the law member of 
the Army general court-martial was not re- 
quired to be trained in the law. In that year, 
however, the Elston Bill rectified this situation; 
and as currently incorporated in the Uniform 
Code, Article 26 (a), the law officer must be “an 
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officer who is a member of the bar of a Federal 
Court or of the highest court of a State of the 
United States and who is certified to be qualified 
for such duty by the Judge Advocate General of 
the armed service of which he is a member.” 

As we said above, the law officer acts in the rela- 
tive capacity of the judge of a civilian court who 
presides at a trial] in which a jury is empowered 
to settle the issues. The analogy is not perfect, 
however. In civilian criminal courts the judge 
has authority to “take the case away from the 
jury”; that is, to direct the jury to return a “not 
guilty” verdict when there is insufficient evidence 
of guilt to sustain a conviction. The judge may 
so direct upon his own initiative, or in ruling upon 
a defense motion for an acquittal. In many juris- 
dictions, the judge passes upon “insanity pleas” 
without referring them to the jury for decision. 
In either case the judge’s ruling is final and the 
jury must return a verdict consonant with that 
ruling. 

The law officer of a general court, on the other 
hand, has only limited authority to rule on mo- 
tions for acquittal or on the question of the ac- 
cused’s sanity. He may rule on these points, but 
his ruling is not “final” in the sense that it is 
binding upon the court. Upon one other question 
he may not rule at all—challenges of himself or 
of other members of the court. 

It might be well to note at this particular point, 
that the basis for the objections against barring 
the law officer from retiring with the other mem- 
bers of the court for the purpose of the voting 
on the findings and sentence, were based on the 
supposed complete analogy between the law officer 
and a civilian judge. The reason for the objec- 
tion becomes clear when you consider an easily 
possible result of the restriction. The law offi- 
cer, on a motion for a finding of not guilty, rules 
subject to objection by any member of the court. 
He is given no opportunity to defend his ruling, 
as the court then, in closed session, excludes the 
law officer and votes on this legal question alone. 

In present practice in the Army, under the 
31st Article of War, objections to rulings can be 
initiated by any member of the court, but the 
“law member”, in this case, could defend his rul- 
ing because he retires and votes with the court. It 
is the personal opinion of the writer that these 
objections were well taken, and undoubtedly will 
be a continued source of controversy. 

In order to more fully appreciate and under- 
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stand the responsibilities, capabilities, and the 
restrictions on the use of the law officer the fol- 
lowing pertinent extracts from the Uniform Code 
are submitted herewith. You will agree that there 
is little room for doubt about the meaning of 
most of the articles, and that we have discussed 
above most of the primary problems that will 
arise. om 

You will note in Article 26 (b), set forth below, 
that a person who has been “the accuser” in a 
case is prohibited from acting as law officer. An 
“accuser,” too, is an innovation in naval courts— 
such an innovation that it will be necessary to 
devote an entire article to a discussion of the 
accuser and his functions, and the restrictions 
placed upon accusers. For the purpose of the 
current discussion, it will suffice merely to note 
that one who has been an accuser is prohibited 
from acting as law officer in the same case. 

I. Definition of the Law Officer. 

Art. 1. (12) “The Law Officer shall be con- 
strued to refer to an official of a general court 
martial detailed in accordance with Article 26.” 

II. Restriction on the Use of Law Officer as 
Legal Officer. 

Art. 6. (c) “No person who has acted as 
* * *, law officer, * * * in any case shall 
subsequently act as a staff judge advocate or legal 
officer to any reviewing authority upon the same 
case.” 

III. The Law Officer as a component of a Gen- 
eral Court-Martial. 

Art. 16. (1) “General courts-martial, which 
shall consist of a law officer and any number 
of members not less than five.” 

IV. Qualifications and Duties of the Law 
Officer. 

Art. 26. (a) “The authority convening a gen- 
eral court-martial shall appoint as law officer 
thereof an officer who is a member of the bar of 
a Federal Court or of the highest court of a State 
of the United States and who is certified to be 
qualified for such duty by the Judge Advocate 
General of the armed force of which he is a mem- 
ber. No person shall be eligible to act as law 
officer in a case when he is the accuser or a wit- 
ness for the prosecution or has acted as investigat- 
ing officer or as counsel in the same case. 

(6) “The law officer shall not consult with the 
members of the court, other than on the form of 
the findings as provided in Article 39, except in 
the presence of the accused, trial counsel, and 
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defense counsel, nor shall he vote with the mem- 
bers of the court.” 

V. Presence Required When Testimony Read 
to New Members. 

Art. 28. (6) “Whenever a general court-mar- 
tial is reduced below five members, the trial shall 
not proceed unless the convening authority ap- 
points new members sufficient in number to pro- 
vide not less than five members. When such new 
members have been sworn, the trial may proceed 
after the recorded testimony of each witness pre- 
viously examined has been read to the court in the 
presence of the law officer, the accused, and coun- 
sel.” 

VI. Not Permitted to Vote on Findings of the 
‘Court. 

Art. 39. “Whenever a general or special court- 
martial is to deliberate or vote, only the members 
of the court shall be present. After a general 
court-martial has finally voted on the findings, the 
court may request the law officer and the reporter 
to appear before the court to put the findings in 
proper form, and such proceedings shall be on 
the record. All other proceedings, including any 
other consultation of the court with counsel or the 
law officer shall be made a part of the record. and 
be in the presence of the accused, the defense coun- 
sel, the trial counsel, and in general court-martial 
cases, the law officer.” 

VII. May be Challenged for Cause. 

Art. 41. (a) “Members of a general or special 
court-martial may be challenged by the accused 
or the trial counsel for cause stated to the court. 

(6) “Each accused and trial counsel shall be 
entitled to one peremptory challenge, but the law 
officer shall not be challenged except for cause.” 

VIII. Oath Required of Law Officer. 

Art. 42. (a) “The law officer, all interpreters, 
and in general and special courts-martial, the 
members, the trial counsel, assistant trial counsel, 
the defense counsel, assistant defense counsel, and 
the reporter shall take an oath or affirmation in 
the presence of the accused to perform their duties 
faithfully.” ' 

IX. Finality of Rulings, Instruct the Court, and 
Charge the Court. 

Art. 51. (6) “The law officer of a general court- 
martial and the president of a special court-mar- 
tial shall rule upon interlocutory questions, other 

than challenge, arising during the proceedings. 
Any such ruling made by the law officer of a 
general court-martial wpon any interlocutory 
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question other than for a motion for a finding 
of not guiliy, or the question of the accused’s san- 
ity, shall be final and shall constitute the ruling 
of the court; but the law officer may change any 
such ruling at any time during the trial. Unless 
such ruling be final, if any member objects thereto, 
the court shall be cleared and closed and the ques- 
tion decided by vote as provided in Article 52, viva 
woce, beginning with the junior in rank. 

(c) “Before a vote is taken on the findings, the 
law officer of a general court-martial and the presi- 
dent of a special court-martial shall, in the pres- 
ence of the accused and counsel, instruct the court 


as to the elements of the offense and charge the 
court.” 


X. Record to be Authenticated by the Law Of- 


ficer. 

Art. 54. (a) “Each general court-martial shall 
keep a separate record of the proceedings of the 
trial of each case brought before it, and such rec- 
ord shall be authenticated by the signature of the 
president and the law officer.” 

As a summarization, the incorporation of the 
law officer as a requisite and essential part of our 
system of naval jurisprudence most certainly is a 


firm step in the right direction to alleviate those 
symptoms of chronic legal uncertainty which have 
plagued our courts periodically. Admittedly, 
there is not complete accord on all the essentials 
relating to the duties of the law officer, but from 
the standpoint of naval jurisprudence, this ad- 
dition is a valuable one. 

Thus, it will be seen that the primary benefit to 
be derived by general courts from the assignment 
of a trained lawyer as law officer of the court will 
inure directly to the benefit of the court itself. 
Without doubt, at present, occasions must arise in 
the trial of criminal cases, when courts consider 
themselves obligated to follow the legal reasoning 
announced by the judge advocate of the court in 
opposition to legal arguments by the defense coun- 
sel, because the court has been told that the judge 
advocate is the court’s legal adviser. Just how 
often this may have happened, or how often it will 
happen between now and the time the Code goes 
into effect, would require the use of a crystal ball. 
Yet the potentiality exists, and it is the realization 
of its existence that prompted Congress to make 
the provision of a law officer for general courts 
uniform for all the Services. 


GENERAL AND SPECIFIC CHARGES 


By CDR Luis V. Castro, USN 


664 YOMMANDER,” CAME THE VOICE of 

Admiral Prince over the telephone, “I want 
you to prepare the charges and specifications in 
the case of Seamen White and Blue immediately. 
I must bring those two men to trial without any 
further delay. The press has been hammering on 
the notoriety of the incident involving these two 
people and I don’t want any more time wasted. 
Go to work with what you have and be sure to 
make those charges stick.” Conscious of the tall 
order, the “aye, aye, sir,” that escaped my lips 
was lost in the noise made by the admiral in re- 
placing the telephone. 

Just what was it White and Blue were accused 
of? Two weeks before, Harold White and Perry 
Blue, both rated men at the U. S. Naval Station 
in Shangri La, State of X, after a long drinking 
spree at one of the local bars, had shaken the 
usual tranquility of that small town by breaking 
into the house of Mrs. John Crabtree, raping her 
and removing a lady’s wrist watch and a diamond 
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bracelet from her person and stealing money to 
the tune of sixty dollars. The crime might have 
been harder to unveil had it not been for the fact 
that, after leaving Mrs. Crabtree unconscious in 
her house, the two servicemen went to another 
bar and began to make their presence felt. In 
short order, the Shore Patrol was summoned to 
remove the two men from the place, a tussle en- 
sued, and White and Blue emerged subdued. 

The following morning, after news of the Crab- 
tree incident became widely known in the area, 
the two servicemen were taken under escort to the 
Base Police Officer where they were lined up with 
eight other servicemen. Mrs. Crabtree was able 
to identify White as one of her attackers. She 
was not very certain about the second person, 
hence, stated that she would prefer not to identify 
the second person for fear of an unfortunate 
mistake. 

With such an array of information, however, 
why do you think that I should be apprehensive 











abr 
sp 


ee ee et ie oe ee ae eee 








e 
V; 
ls 


i. 











about the instructions to prepare the charges and 
specifications? Well, first, because one of the 
most important steps in the proper administra- 
tion of justice in the naval service is the prep- 
aration of the charges and specifications for trial 
by general court martial. <A legal officer must 
always do entirely accurate and complete staff 
work on pleadings to be signed by a convening 
authority. Hasty, sloppy, and careless drafting 
of pleadings might result in the inability to punish 
an offender for his unlawful acts. A single in- 
stance of this nature might disrupt the discipline 
of an entire command. A good deal, therefore, 
depends on the diligence with which the plead- 
ings are prepared. Some convening authorities 
do not appreciate nor welcome the idea of correct- 
ing charges and specifications, entering nolle 
prosequis, and having charges turned down by a 
court martial. 

Second, crimes committed by more than one 
person present the problem of trying the offenders 
by separate trials, or by a trial in joinder. When 
feasible, most convening authorities prefer to “get 
it over with with one stroke”, rather than occupy 
the time of different officers for two trials. Ad- 
miral Prince had intimated previously that he did 
not want to resort to two separate trials, unless the 
two accused insisted on being tried separately. 
My slight contact with the two officers designated 
as defense counsel, offered to and accepted by the 
two accused, indicated that no objection would be 
entered to a trial in joinder. Still, I had to be 
particularly careful about expressing “concert of 
action” in the specifications which I had to 
prepare. 

Third, albeit primarily, I was deeply concerned 
about the significant repercussion of the recent de- 
cision of the United States District Court for the 
Territory of Hawaii, in the case of Ha Parte Mul- 
vaney, 82 F. Supp. 743. As all fellow members 
of the legal profession know, this case involved 
an attack by a serviceman on a civilian female 
in one of the public parks of Honolulu, culmi- 
nating in sexual intercourse. Mulvaney was tried 
before a general court martial under the charge 
of Rape. This charge is provided for in Naval 
Courts and Boards, section 121, although the crime 
is not particularly specified in the Articles for the 
Government of the Navy. The District Court of 
Hawaii held that the offense of Rape under a 
statute of the Territory of Hawaii, which was 


committed by a member of the naval service upon 
a civilian in territory not under the exclusive 
jurisdiction of the federal government, is not a 
subject of court martial jurisdiction. Everyone 
knew that much about the Mulvaney case, and 
everyone knew that the Navy had not appealed 
the decision. What few people knew about the 
case is that the Navy Department did not appeal 
the decision because, upon review of the record in 
the Office of the Judge Advocate General, the 
findings and sentence in the case were set aside due 
to insufficiency of evidence to prove rape. 

I had very much in mind the instruction in 
Naval Courts and Boards that if an offense is one 
specifically provided for it should be preferred 
under a specific, rather than a general, charge.’ 
This section also advises pleaders that in order 
to determine whether the offense should be pre- 
ferred under a specific rather than a general 
charge, the following sources should be consulted : 
(a) sample charges and specifications, (b) limita- 
tions of punishments, and (c) articles for the Gov- 
ernment of the Navy. 

I thought that I had White and Blue “cold” on 
burglary, rape, robbery, resisting arrest, disre- 
spectful in language to their superior officer and 
disorder. The military offenses did not bother me 
because I knew that there was no clash between 
the military and the civil authorities. Burglary, 
robbery and rape were my chief concern, how- 
ever, and I decided to sit down and plan my course 
of action. 

If I had wanted to “throw the book” at White 
and Blue, the facts in the case would have revealed 
the existence of no fewer than 14 different charges 
with probably as many as four specifications under 
some of those charges. The mission of a good 
legal officer, however, is not to make his job easier 
by emptying the contents of the second chapter of 
Naval Courts and Boards into a body of pleadings. 
The actual, true mission of the legal officer is to be 
analytical, as mindful of the preservation of the 
discipline of the command in which he is serving 
as of the fundamental rights of all accused per- 
sons. He should employ his knowledge of, and 
skill in, the law at all times to produce the best pos- 
sible pleading. This does not necessarily mean 
the most voluminous. It means the most adequate 
from the standpoint of quality. 

In my first research to determine the solution of 
the problem at hand relative to burglary, robbery 
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and rape, I examined not only the provisions of 
Naval Courts and Boards, sections 96, 121 and 
123, but also the provisions contained in the Fed- 
eral Code and in the statutes of the State of X. 
I noticed that section 121 states that rape is pun- 
ishable under the 22nd AGN and under 18 U. S. 
Code 457 (now Sec. 2031). Section 123 indicates 
that robbery is punishable under the 22nd AGN 
and under 18 U. S. Code 463 (now Sec. 2111). 
Section 96 states that the offense of burglary is 
punishable under the 22nd AGN, and the defini- 
tion of the offense given is the definition of the 
common law. The State of X had adequate pro- 
visions covering the crimes of rape, burglary and 
robbery, using language substantially similar to 
the language contained in the sections of Naval 
Courts and Boards above referred to. 

If I had chosen to “pass the buck to the court 
and the reviewing authorities” and relieve myself 
of the responsibility of preparing adequate plead- 
ing, I could have easily charged White and Blue 
with rape, burglary and robbery, as specific of- 
fenses in Naval Courts and Boards, and also with 
scandalous conduct tending to the destruction of 
good morals, with three supporting specifications 
alleging the crimes of rape, robbery and burglary 
in the language of the State of X. 

After serious study and deliberation, I drafted 
the type of pleading I felt confident would “stick”. 
What is even more, I made the necessary research 
to reply to any objections thereto that the defense 
counsel might interpose at the trial. The first 
three charges and specifications in the body of 
pleadings read as follows: 


CHARGE I 

BURGLARY 

Specification 
In that Harold White, 123 45 67, yeoman third, U. S. 
Navy, and Perry Blue, 234 56 78, personnelman third, U. 
S. Navy, while serving at the U. S. Naval Base, Shangri 
La, State of X, did, each and together on or about March 
10, 1950, in the city of Shangri La, state of X, in the 
nighttime, feloniously and burglariously break and enter 
the dwelling house of one John Crabtree, at number three 
hundred eighty (380) Vine Street, in said city, with intent 


feloniously to take, steal, and carry away goods and 
chattels therein. 


CHARGE II 
ROBBERY 
Specification 


* * * did, each and together, on or about March 10, 
1950, with force and violence, feloniously make an as- 
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sault upon one Virginia Baker Crabtree, a civilian, at 
number three hundred eighty (380) Vine Street, in said 
city, and did then and there, against the will of and by 
violence to the person of the said Crabtree, feloniously 
rob, take, steal, and carry away from the person of the 
said Crabtree * * * the amount of sixty dollars 
($60.00), in lawful money of the United States, the afore- 
said wrist watch, bracelet and money being the property 
of the said Crabtree, and the said White and the said 
Blue did then and there appropriate the aforesaid wrist 
watch, bracelet and money to their own use. 


CHARGE III 
RAPE 
Specification 1 


In that Harold White * * * did, on or about March 
10, 1950, at number three hundred eighty (380) Vine 
Street, in said city, forcibly make an assault in and upon 
the body of one Virginia Baker Crabtree, who was not the 
wife of him, the said White, and did feloniously and 
against her, the said Crabtree’s will, forcibly ravish, and 
earnally and unlawfully know her, the said Crabtree. 


Specification 2 


In that Perry Blue * * * did, on or about March 
10, 1950, * * * forcibly make an assault in and upon 
the body of one * * * who was not the wife of him, 
the said Blue, and did feloniously and against her * * * 
will, forcibly ravish, and carnally and unlawfully know 
her, the said Crabtree. 

Admiral Prince was not an attorney. He was, 
however, a person of solid cultural background, 
extremely intelligent and alert, quick on the trig- 
ger and resourceful. I knew the huddle I was 
supposed to have with him that afternoon would 
be disastrous, as far as I was concerned, unless I 
could give him the right answers to all the ques- 
tions that I felt sure he would ask me. I was pre- 
pared, quite composed and at ease, as I entered 
the Commandant’s office. 

The admiral examined the three charges and 
the specifications thereunder and asked the very 
questions I had anticipated : “why plead the naval 
offenses, instead of the offenses in violation of the 
laws of the state of X? do we have jurisdiction to 
try White and Blue for offenses not committed in 
the places mentioned in 18 U. S. C. 7? can we use 
the specific charges to plead offenses committed 
outside a naval reservation, or in places not within 
the exclusive jurisdiction of the Federal govern- 
ment ? 

“Sir,” I replied, “the jurisdiction of naval courts 
martial is statutory and is limited to offenses that 
are provided for in, or are within the purview of, 
the AGN and other enactments of Congress.? It 
is limited primarily because it is exclusively crim- 
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inal in character, and exists for the sole purpose 
of maintaining naval discipline, and because it 
is limited to the trial of the persons mentioned 
in Naval Courts and Boards, section 333. As to 
the crimes committed by these persons in the naval 
service, naval courts martial have jurisdiction 
irrespective of the place where the crimes are com- 
mitted, except for the offense of murder and 
others as to which the place is necessary to make 
the offense.® 

“Article 22, AGN (relating to offenses not spe- 
cifically provided for in AGN) does not vest, nor 
purport to vest, exclusive jurisdiction in naval 
courts martial. Civil courts have concurrent jur- 
isdiction over all non-military offenses committed 
by persons in the naval service which may be 
punished under the provisions of that article. 
The individual concerned has committed a 
wrong against the State sovereignty and, in view 
of Article 22, AGN, has committed a wrong 
against the good order and discipline of the Navy.® 
Should a crime be committed by a member of the 
naval service in one of the places mentioned in 
18 USC 7, there is concurrent jurisdiction of the 
appropriate U. S. District Court and a naval court 
martial.© The above does not relate to purely 
military offenses which, although committed 
within the jurisdiction of a particular state or ter- 
ritory, might constitute no infringement or vio- 
lation of local laws.” 

“Prior to the publication of Naval Courts and 
Boards, 1937, the acts of burglary, robbery and 
rape,® inter alia, were recognized as separate and 
distinct offenses irrespective of any Federal, State, 
or local statute, and they were pleaded under the 
general charge of Scandalous Conduct Tending 
to the Destruction of Good Morals. Burglary 
was shown to derive its source from the 8th AGN. 
Rape was shown to derive its source from the 8th 
AGN and Section 278 of the old Federal Criminal 
Code. Robbery was shown to derive its source 
from the 22nd AGN and Section 254 of the old 
Federal Criminal Code. The corresponding pro- 
visions of the Federal Criminal Code were given 
and copied in the case of rape and robbery merely 
to show the essential elements of the offenses and 
to afford ready reference to requirements of plead- 
ing and proof of the Federal offenses before the 
U.S. District Courts. These sections of the Fed- 
eral Criminal Code were not, and are not now, 
given for the purpose of limiting the jurisdiction 
of naval courts martial in the same manner as 


the jurisdiction of U. S. District Courts is limited. 
Whereas the jurisdiction of the U. S. District 


Courts is limited by the provisions of Section 7 | 


of the new Title 18, U. S. Code, and was limited 
by the provisions of Section 511 of the old Fed- 
eral Criminal Code, the jurisdiction of naval 
courts martial over persons in the naval service is 
not so limited.® 

“The Secretary of the Navy having, with the 
approval of the President of the United States, 
authorized the specific charges mentioned above,’° 
these charges are now used instead of the 
general charge." Naval Courts and Boards hav- 
ing the force and effect of law,” its directive cov- 
ered by Section 26 thereof should be adhered to 
insofar as the Navy is concerned. This is true 
even if some of the specific charges, created in the 
manner indicated above, are no longer punishable 
under the Federal Code (fornication and adul- 
tery), since the existence and effectiveness of these 
adopted naval offenses (under Art. 22, AGN) 
does not depend upon their continuing to exist as 
offenses in the Federal Code. To vest jurisdiction 
in a naval court martial, it is sufficient that the 
offenses now pleaded under the corresponding 
specific charges are either scandalous per se (8th 
AGN) or not specified. 

“The above determination with respect to the 
jurisdiction of naval courts martial would appear 
to be, and, in effect, is in conflict with the decision 
of the U. S. District Court for the Territory of 
Hawaii, in Ex Parte Mulvaney, supra. But that 
case stands alone for the proposition that a naval 
court martial has no jurisdiction of the substantive 
offense of Rape when committed in a place within 
the exclusive jurisdiction of the State, Territory 
or possession concerned. In the subsequent case 
of Powers v. Hunter (CCA 10th Circuit, 178 F. 
(2d) 141, rehearing denied 16 Dec. 1948), the issue 
was decided differently. The United States Dis- 
trict Court for the District of Kansas denied a writ 
of habeas corpus based on the analogous conten- 
tion raised in the Mulvaney case, supra. 

Powers, while serving as a sergeant, U. S. Ma- 
rine Corps, was tried on 22 March 1945 by a gen- 
eral court martial convened at the U. S. Naval 
Training and Distribution Center, San Francisco, 
California, by order of the Commandant, 12th Na- 
val District, for I, Rape (committed in California 
jurisdiction on 19 September 1944 and 17 Decem- 
ber 1944); and II, Conduct to the Prejudice of 
Good Order and Discipline (2 specifications alleg- 
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ing (1) possession of a dangerous weapon, and 
(2) use of obscene language to a WAVE). He 
was sentenced to be reduced to the rank of private, 
to be confined for the period of his natural life, a 
dishonorable discharge and accessories. On July 
23, 1945, the Acting Secretary of the Navy ap- 
proved the action taken by the convening author- 
ity but reduced the confinement with correspond- 
ing accessories to six years. Powers was 
eventually transferred to the U. S. Penitentiary at 
Leavenworth, Kansas. On April 19, 1949, he 
petitioned the United States District Court for the 
District of Kansas, First Division, for a writ of 
habeas corpus. The petition was dismissed, the 
court holding that the petitioner’s sentence in the 
naval court martial proceedings was legal and that 
a naval general court martial had jurisdiction of 
the crime of rape wherever committed by a mem- 
ber of the naval service, including a member of the 
U. S. Marine Corps, whether it be considered as 
falling under Article 8 (as Scandalous Conduct 
Tending to the Destruction of Good Morals) or 
under Article 22 of the Articles for the Govern- 
ment of the Navy. 

“Upon appeal, the United States Court of Ap- 
peals, 10th Circuit, by voice of Huxman, Circuit 
Judge, held, in part, as follows: 

“*T here is much to be said for [the Navy’s] con- 
tention that in any event the offense of rape as 
laid in charge one constitutes an offense under 
Article 8 which makes scandalous conduct tend- 
ing to the destruction of good morals an offense. 
We think it is clear, however, that the court mar- 
tial proceeded upon the theory that it had juris- 
diction of the substantive offense of rape. But 
the jurisdiction of the court does not depend upon 
the theory of the parties but upon the facts 
pleaded.” Forcible rape committed upon female 
members of the armed forces, especially during 
time of war, would certainly constitute scandalous 
conduct tending to the destruction of good morals 
within the Armed forces. It would seem that 
good pleading should have prompted those respon- 
sible for the filing of the charges to have identi- 
fied the Article under which the charge was laid. 
But that goes to the question of good pleading and 
not to the jurisdiction of the court martial over 
the offense, and is not a question that may be raised 
by Aabeas corpus.” 

(NOTE. The Circuit Court undoubtedly had 
in mind the manner of charging offenses in the 
U.S. Army when the Article of War is identified, 
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viz “Violation of the 92nd Article of War.”* Or, 
Navylike, “Violation of the 8th Article of the Ar- 
ticles for the Government of the Navy.” The 
method of pleading offenses in the Navy, however, 
is prescribed differently in Naval Courts and 
Boards (see Section 121).) 

“So it is seen that no jurisdictional question 
arises out of the trial of White and Blue for burg- 
lary, robbery and rape committed in a place 
within the jurisdiction of the State of X. It is 
sufficient that all these offenses are classed as 
scandalous conduct or as offenses which are not 
specified in the Articles for the Government of 
the Navy, and that they are committed by persons 
subject to court martial jurisdiction. Summariz- 
ing, there is jurisdiction on the part of the court 
martial convened in the case of White and Blue 
because: (1) the court martial has been convened 
by an officer duly empowered to do so; (2) it is 
composed of members authorized by statute to sit 
upon such court; (3) there is jurisdiction as to 
place, there is jurisdiction as to time,’ there is 
jurisdiction as to person (both White and Blue are 
members of the naval service within the purview 
of Naval Courts and Boards, Sec. 333), and there 
is jurisdiction as to the offenses." ” 

“But suppose there is an objection to the 
charges and specifications at the time of trial 
based, not on jurisdictional grounds, but follow- 
ing the dictum in the Powers Case?” 

“Well, sir, the Navy Department takes the posi- 
tion that, as long as there is jurisdiction of the 
substantive crimes, it is best to call ‘a spade a 
spade,’ hence, call rape by its name rather than 
by a fancy Scandalous Conduct Tending to the De- 
struction of Good Morals. The same as to the 
others. It is not necessary that the charges and 
specifications in court martial proceedings should 
be framed with the technical precision of common 
law indictments."*. If the name of the charge is 
provided for and authorized by the provisions of 
Naval Courts and Boards, we are on pretty safe 
grounds, I should say.” 

“Let us assume, Castro, that we decide to plead 
the naval offenses under the general charge of 
Scandalous Conduct Tending to the Destruction 
of Good Morals. Then what?” 

“To put it bluntly, sir, this is a case of nicety 
in pleading better defined by the old saying, 
‘Damned if you do; damned if you don’t’. I feel 
certain that the defense counsel would then turn 
around and object to the placing of the specifica- 























tions under the general charge. Any ruling ad- 
verse to such an objection would be an error al- 
though such error would be deemed harmless. 
For the sake of cultivating the art of nicety in 
pleading, Admiral, I would vote for the specific 
charges that you have read.” 

“What’s wrong with pleading the offenses under 
the general charge, but in the language of the 
State of X?” 

“Nothing, except that we should have recourse 
to State laws only where our own do not provide 
for the crimes involved. In this instance, while 
the crimes are not specified in the Articles for the 
Government of the Navy, they are provided for 
specifically in Naval Courts and Boards. Where 
the essential elements of the offenses are the same 
under the State law and under Naval Courts and 
Boards, I naturally prefer pleading the latter. 
Let us not forget that if the crimes were specified 
in the Articles for the Government of the Navy, 
our court martial would have no jurisdiction by 
application of either Article 22 or Article 8 of the 
Articles for the Government of the Navy.” ” 

“Tt is your opinion, then, that the charges and 
specifications you have prepared will stick?” 

“That is my opinion, sir. I sincerely believe 

that we are adhering to naval law by preferring 
the charges and specifications in the manner you 
haveseen. The court martial should have no diffi- 
culty disposing of any objections thereto. If you 
insist that we plead the offenses under the general 
charge, in the language of the statutes of the 
State of X, I shall, of course, do it, but my con- 
sidered advice is against it. The State of X will 
have an opportunity to try these men if they wish 
to do so after the naval trial is over. The State 
authorities may apply to the Secretary of tlie 
Navy after the trial of White and Blue is over, 
and request that the two men be surrendered to 
the State of X for trial. If the Secretary of the 
Navy deems that the interests of justice would be 
better served by their delivery, he may discharge 
the men from naval custody and deliver them to 
the civil authorities.” *° 

“Well, that being the case, I shall have my judge 

advocate prepare his trial brief and organize his 
case in the manner indicated in articles which have 
appeared in the JAG Journat.” 








“T think that is an excellent idea, Admiral.” 

“One last question, Castro. I noticed that you 
prepared a specification for each accused under the 
Rape charge. Why did you do that?” 

“That is another nicety of pleading, Admiral. 
We cannot anticipate the evidence that will be 
offered at the trial. It is possible that the evidence 
will show conclusively a concert of action as to 
that specific crime. On the other hand, however, 
if strong evidence is offered as to one of the ac- 
cused and weak as to the other, the court will be 
faced with a dilemma if it desires to find the for- 
mer guilty as charged and the latter guilty in a 
less degree than charged. It is far better, in my 
opinion, to provide two separate specifications, so 
that the court may, freely and without any trouble 
in grammar or construction, find one or both the 
specifications proved in part, making such ex- 
ceptions and substitutions as to each accused as 
are justified by the evidence believed by the court, 
and as are not inconsistent with Section 429, Nav- 
al Courts and Boards.” 

I hope I made as much sense repeating what I 
told Admiral Prince as I apparently made during 
the huddle, for after my discourse and reply to his 
questions, the Admiral smiled benevolently, gave 
his OK to the pleadings and told me to go ahead 
and prepare them in final form for his signature, 
adding, of course, the other military offenses. 
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UNIFORM CODE 
Art. 102—Forcing a Safeguard 


By Ist LT A. B. Moritz, USMC 


N A CURSORY REVIEW of the Uniform 
Code, you will recognize many familiar phrases 
taken in whole or in part directly from articles 
for the Government of the Navy. Many of these 
old acquaintances have been rephrased to make 
them applicable to all components of the armed 
forces, and these can be readily understood after 
a brief review. Those parts of the Code which 
will require more careful scrutiny and study by 
naval officers, however, include several articles 
that are completely new to naval law. This 
article is a brief introduction to one of these new 
segments, Article 102, which states: “Any person 
subject to this code who forces a safeguard shall 
suffer death or such other punishment as a court- 
martial may direct.” 

In view of the close teamwork in the field which 
has characterized our evolutionary process toward 
unification, the content of Article 102 becomes 
very pertinent. Although Article 102 is taken 
directly from the Articles of War, today’s mili- 
tary operation is a joint operation and all forces, 
not only the Army as in the past, will be concerned 
with the legal aspects of a “safeguard.” 

Although this article is new to our naval service, 
it has long been an applicable rule of war with 
the armies of many nations. The following pro- 
vision is found in the British Code of 1774 : “Who- 
ever shall presume to violate our Safe-guard, Safe- 
conduct, or Protection (knowing the same), shall 
suffer death or such other punishment as shall be 
inflicted upon him by our General Court-Martial.” 
A similar provision was embodied in Section 
XITI, Article 17 of our American Articles of War 
of 1776. It read, “Whosoever, belonging to the 
forces of the United States, employed in foreign 
parts, shall force a safe-guard, shall suffer death.” 
An early application of a safeguard is to be found 
in an order from the Duke of Wellington to his 
forces in 1811, in which he said, “The commander 
of the forces requests the general officers command- 
ing divisions will place safeguards in the villages 
in the neighborhood of their encampments, to pre- 
vent the soldiers from carrying off the furniture, 
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poles of the vines, and other property of the in- 
habitants. The commander of the forces desires 
that, at the same time with this order, the articles 
of war, regarding forcing safeguards, may be read 
to the troops.” (Simmons, Remarks on the Con- 
stitution and Practice of Courts Martial, 1843, p. 
353. 

Since “forcing a safeguard” is not a new idea, 
there should be a fairly common understanding of 
what the rule entails. The general meaning of 
safeguards as applied to our military law is set 
out in the UJ. S. Army Basic Field Manual, 27-10 
para. 241, 242, as follows: 

“A safeguard is a detachment of soldiers posted 
or detailed by a commander of troops for the pur- 
pose of protecting some person or persons, or a 
particular village, building, or other property. 
The term ‘safeguard’ is also used to designate a 
written order by a commander of belligerent forces 
for the protection of an enemy subject or enemy 
property. It is usually directed to the succeeding 
commander requesting the grant of protection for 
such individual or property. Written safeguards 
may be delivered to the parties whose persons or 
property are to be protected, or they may be posted 
on the property. The violation of a safeguard is 
a grave offense against the laws of war * * *, 

“Soldiers on duty as safeguards are guaranteed 
against the application of the laws of war, and it 
is customary to send them back to their army when 
the locality is occupied by the enemy, together with 
their baggage and arms, as soon as military exigen- 
cies permit.” 

Oppenheim, in his treatise on Jnternational 
Law, (Vol. IT, sec. 219) , explains a safeguard thus: 
“One belligerent sometimes arranges to grant pro- 
tection against his forces to certain subjects or 
property of another belligerent in the form of 
safeguards, of which there are two kinds. One 
consists of a written order, given to an enemy sub- 
ject or left with enemy property, addressed to the 
commander of armed forces of the grantor, and 
charging him with the protection of the individ- 
ual or the property. Thereby he or it becomes in- 
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violable. The other kind of safeguard is given by 
detailing one or more soldiers to accompany enemy 
subjects, or to guard the spot where certain enemy 
property is, for the purpose of protection. Sol- 
diers on this duty are inviolable on the part of the 
other belligerent; they must neither be attacked 
nor made prisoners, and they must on falling into 
the hands of the enemy, be fed, and well kept and 
eventually safely sent back to their corps.” 

As an illustration of the type of safeguard de- 
fined by Oppenheim, suppose that, in the course of 
a campaign, our troops came across a group of 
missionaries who were enemy subjects. Let us as- 
sume they had abandoned their mission and were 
attempting to return to their home church. For 
moral or humanitarian reasons our commander of 
troops might designate a party of men to accom- 
pany them and guarantee their safe arrival. In 
this case it would necessarily involve accompany- 
ing them into enemy-held territory. According 
to the rules of war, our protecting troops must be 
guaranteed safe conduct back to their own units. 

Holland’s Laws and Customs of War, p. 44, de- 
scribes a safeguard as, “A notification by a bel- 
ligerent commander that buildings or other prop- 
erty upon which the notification is posted up are 
exempt from interference on the part of his 
troops.” 

According to these definitions, the essence of 
a safeguard is a commitment by the commander 
of belligerent forces for the protection of persons 
or property of the opposing belligerent, or, pos- 
sibly, of a neutral affected by the relationship 
between the belligerents. Its violation is an of- 
fense against the laws of war; that is, against the 
rules governing the relationship of belligerent 
forces in their prosecution of war. A safeguard 
is not a device adopted by a belligerent to protect 
its own property or nationals, or to insure order 
within its own forces, even though the forces be in 
a theater of combat operations. The posting of 
guards or out of bounds signs does not establish a 
safeguard unless the protection thereby afforded 
is in furtherance of an undertaking by a com- 
mander to protect enemy or neutral persons or 
property. Quoting Army Regulations in effect 
when his 7'reatise on Military Law and Precedents 
was written, Winthrop states that the “effect of a 
safeguard is to pledge the honor of the nation 
that the person or property shall be respected by 
the national troops” (Winthrop’s reprint, p. 664). 


No pledge of honor can be involved in measures 
taken by a nation or its army to protect its own 
property or operations. A posting of guards or 
out of bounds signs on property of our own na- 
tionals does not in any measure involve a commit- 
ment by a commander of belligerent forces for the 
protection of persons or property of the enemy, 
or of a neutral affected by belligerency. 

The term “safeguard” should not be construed 
to mean the writing or order, or the sentry or 
guard. Although one or both of these is supplied 
before a safeguard can be said to be in effect over 
persons or property, strictly speaking they are not 
the safeguard, but mere evidence of the existence 
of the privilege. Indeed, instances might occur 
where the sentry himself might be prosecuted un- 
der this article, if he interfered in any way with 
the property or person he was detailed to protect. 

The question of who and what should be granted 
safeguards must be determined by each com- 
mander according to his special problems. He 
might deem it expedient to grant a safeguard to 
certain enemy civilians with whom he desired to 
negotiate, or he might place safeguards on such 
enemy property as churches, hospitals, museums, 
or other public institutions which seemed desir- 
able to protect in the interests of military dis- 
cipline or for any other reason. 

A safeguard may be revoked either by the com- 
mander who placed it in effect or his successor or 
superior. Reason for such revocation may be for 
military necessity or for some action by the re- 
cipient which would show him to be no longer 
worthy of the special protection afforded: 

The provision as found in our new code was de- 
rived from the present U. S. Army Articles of 
War, Article 78. The only change from the word- 
ing of this article is the deletion of the phrase “in 
time of war.” This change was made to cover the 
situation where it is necessary to impose a safe- 
guard, as in circumstances amounting to a state of 
belligerency, but where a formal state of war does 
not exist. The wisdom of such a change has al- 
ready been proved. The situation in Korea pro- 
vides a ready example of circumstances where it 
might be necessary or advisable to enforce safe- 
guards even though a formal state of war does not 
exist. 

Another question posed by Article 102 is, What 
constitutes the forcing of a safeguard? Win- 
throp, on page 666 of his reprint of Military Law 
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and Precedents (2nd edition), says it “will consist 
in a willful disregard and violation of the protec- 
tion, to the injury of the person, property, etc., to 
whom, or for which, it has been accorded.” Most 
of the cases that have arisen from the prohibition 
contained in the article have been offenses of 
plundering, larceny, or robbery, usually accom- 
panied by violence. 

Winthrop goes on to say that knowledge of the 
safeguard’s being in effect and of its purpose are 
essential elements which must be present to con- 
vict an accused of violation of this law. Should 
this knowledge not be present, the offense could 
probably be tried under one of the other punitive 
articles of the code, such as Article 103 (Captured 
or Abandoned Property), or Article 109 (Prop- 
erty other than Military Property of the United 
States—Waste, Spoil or Destruction). 

The foregoing should provide a general idea of 
the meaning of the term “forcing a safeguard” and 
such a background is necessary to a proper under- 
standing of the problem. But more important to 
us is the question, How will we be concerned with 
its practical application? And when I say we, I 
mean all naval personnel, not just the Marine 
Corps, or the Navy’s Beach Battalions. Although 
the article is thought of as applying primarily to 
ground troops, those of you who had anything to 
do with some of the combined operations in the 
last war will remember that there were units and 
individuals from practically every type of force 
who, at one time or another, were ashore and who 
could very readily have come in contact with safe- 
guards. We need only recall some of the am- 
phibious operations where a surprising number of 
naval personnel found themselves on the beach and 
engaged in tasks far afield from their usual jobs 
aboard ship. And of course there are the units 
which we generally think of as operating from the 
shore such as the CB’s, the Beach parties, liaison 
teams, and in some instances, the Navy landing 
teams. Article 102 is of primary importance to 
the Marine Corps, whose units ordinarily func- 
tion on land either independently or in conjunction 
with the Army. 

This poses another problem. Does the article 
apply to safeguards established by other forces 
of the same nation? Can we, as Marines, dis- 
regard safeguards established by the Army, and 
vice versa? In a theater where there is a com- 
bined commander of operations, and the safe- 
guards are established in his name, there is no 
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doubt that these safeguards must be respected by 
all forces. This, of course, will normally be the 
case. But what if there has been no commander 
of the combined forces designated? Is it the pla- 
toon leader who first reaches the party or property 
in question? If so, does he establish it by his 
own authority, or by that of his force commander ? 

With the introduction of this Article to Naval 
and Marine personnel, our planners will have to 
be specific in the preparation of their operation 
plans and orders in answering such questions as 
(1) Who shall have authority to establish safe- 
guards; (2) Can this authority be delegated?; 
(3) If so, under what circumstances? (4) How 
and by whom can a safeguard be terminated? and 
many others. 

We might even carry ita step further. Suppose 
we are operating with allied troops. Let’s say 
a British “commander of troops” has established 
a safeguard on a church in the vicinity. Twodays 
later, when our battalion has moved into the area, 
we find the enemy is using the church steeple for 
an observation post. Must we wait until this safe- 
guard has been revoked by its originator, who, 
we shall say, happens to be the superior in com- 
mand, or by our battalion CO, or can we clean 
out this observation post without fear of being 
“run up” for forcing a safeguard? This, too, 
will be something for joint planners to cover in 
the operation orders. 

Another practical problem :-Is a stockade estab- 
lished for POW’s a safeguard to the persons kept 
within it? This I doubt. It seems that the pur- 
pose of confining prisoners of war does not meet 
the requirements of the purpose for which safe- 
guards may be established. Normally the pur- 
pose of taking and keeping prisoners of war is 
for our own military necessity, and their confine- 
ment is for the purpose of insuring that they are 
no longer able to wage war against us. 

What if we move neutrals to an area other than 
that in which they live? Are they under the pro- 
tection of a safeguard? This too, I think, would 
depend on the purpose for which they were moved. 
In the last war, in the Pacific, the movement of 
women and children from their homes to another 
location for their protection undoubtedly consti- 
tuted a safeguard being placed over them. But 
what if we moved the entire native population— 
the women and children for their protection and 
the men for our own protection from possible sab- 
otage by enemy sympathizers among them? This 
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could be a close question and one that could not be 
answered without a study of all the circumstances. 

The definitions quoted earlier in this article are 
helpful, but most of them were written at a time 
when the manner of prosecution of war was vastly 
different than at present. Naturally, there are 
new problems presented with each change in our 
ideas of combat. These problems deal not only 
with such things as strategy, tactics and supply, 
but also with our interpretation of such things as 
the article of UCMJ here considered. Many of 
them cannot be answered by reference to the past, 
but must await a decision which will take into 
consideration conditions as they are at the time 
the decision is made. 

The charge of forcing a safeguard has been used 
but rarely even though it has been present in the 
Army’s Articles of War practically since the be- 





ginning of our country asa nation. A cursory ex- 
amination of Army cases in World War II re- 
vealed only five instances in which a charge of 
Forcing a Safeguard was preferred. In only one 
of these cases was the accused’s conviction sus- 
tained on review. Two of the cases resulted in 
acquittals, and in these it was not proved that the 
accused had knowledge that a safeguard had been 
placed in effect. In the remaining two cases, con- 
victions were set aside for the reason that the prop- 
erty on which it was attempted to place safeguards 
was not enemy property, nor was the purpose of it 
to protect such property from our armed forces, 
but rather from local civilians. 

No extensive use of this charge is envisioned, yet 
there is a genuine need for it. The seriousness 
attached to it by the framers of the Code is evi- 
denced by the provision for the death penalty. 


Table of Related Provisions UCMJ to AGN 
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4(12), 22(a) 


8(16), 16, 17 
4(4), (5) 
8(2), ate) 


8(1), ~ 

4(10), (11); 8(10), (15); 14(8); 22(a) 
4(11), 8(15), (16); 22 (a) 

4(10), 8(11) 

8(1), 22(a) 

P 8(1) 
2 SESS See rete a dhs 4(8), (9); 8(1) 
8(5) 

22(a) 

3, 8(8), 22(a) 

8(3), (4) 


8(1); 14(8), (10); 22(a) 

22(a) 

Bek Beek este beta ae Hor) eee cae 22(a) 
Peso es 53 2 CA ee iat ee 22(a) 


8(12), 22(a) 
8(3), 22(a) 


--- 3; 4(3), (7), (16), (19), (20); 8(1), (8), 
(10), (16), (17); 14(2); 22(a) 


@ App. B-73, B-74, NC&B. 
@ App. B-74, B-75, B-76, NC&B. 
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